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       Under existing law, a person [FN1] who willfully, [FN2] maliciously [FN3] and repeatedly follows or harasses 
another person and makes a credible threat so as to put that person in reasonable fear of his or her safety, will be guilty 
of the crime of stalking. [FN4] Existing law also provides that a person who molests or annoys [FN5] any child under 
the age of eighteen [FN6] will be fined not more than $1000 and/or imprisoned for up to one year. [FN7] 
 
       Chapter 529 provides that any person who harasses [FN8] the child or ward [FN9] of another because of the 
other's occupation will be guilty of a misdemeanor. [FN10] A *403 second conviction of this provision will be pu-
nishable by imprisonment for five days or more. [FN11] A third conviction will be punishable by imprisonment for at 
least thirty days. [FN12] 
 

COMMENT 
 
       The purpose of Chapter 529 is to prevent individuals from verbally harassing children, and causing them emo-
tional distress. [FN13] Although Chapter 529 does not identify any particular group, it was initially introduced to 
protect children of health care providers who perform abortions. [FN14] Anti-abortion activists harass these children 
in an attempt to compel the parent or guardian of the child to stop performing the procedures. [FN15] Some activists 
openly believe that it is right to discuss with children, the occupation of their parents. [FN16] These groups often will 
invoke their First Amendment rights for protection in a conscious attempt to verbally harass. [FN17] 
 
       Chapter 529 raises a number of constitutional concerns because it restricts speech towards a specific group. 
[FN18] First, it is necessary to determine whether Chapter 529 is drafted so vaguely as to require persons of ordinary 
intelligence *404 to differ as to the meaning of its provision. [FN19] Second, one must inquire whether the regulated 
speech has any social value and whether, its very utterance would tend to incite violence. [FN20] Finally, in order to 
assess Chapter 529's constitutionality, it is necessary to determine whether the state's interest in the protection of 
minors outweighs the abortion activists' interests in disseminating their views. [FN21] 
 
       Although Chapter 529 regulates speech which, according to the Legislature, serves no legitimate purpose, [FN22] 
Chapter 529 may be found unconstitutional because it is aimed at anti-abortion groups. [FN23] In Collin v. Smith, 
[FN24] the court declared that the First Amendment prohibits the Government from restricting expression because of 
its message, ideas, subject matter, or content. [FN25] The court reasoned that the competition of ideas is necessary to 
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stimulate thought. [FN26] The court reviewed an injunction that prohibited a fascist organization from demonstrating 
and determined that however repulsive an idea may be, its repulsiveness will not justify its suppression. [FN27] 
 
       Chapter 529 may fail constitutionally if it is found to be too vaguely drafted and if its provisions are not clearly 
defined. [FN28] In Grayned v. City of Rockford, [FN29] the court reasoned that an anti-noise ordinance regulating 
picketing in front of schools was not unconstitutionally vague by examining three policy considerations. [FN30] First, 
the court declared that a person of ordinary intelligence must be given a reasonable opportunity to understand what is 
prohibited. [FN31] Second, the statute must contain specific standards to avoid arbitrary and indiscriminate law en-
forcement. [FN32] Finally, the court stated that if a regulation involves the First *405 Amendment right to free speech, 
and the law is unclear, individuals will steer farther away from the unlawful zone than necessary. [FN33] 
 
       Under Chapter 529, the term “harassment” is used to describe when an offender “alarms, annoys, torments, or 
terrorizes” another. [FN34] It is unclear whether speech about abortion is considered “harassment.” [FN35]In 
Grayned, the Court held that an anti-noise ordinance relating to picketing at schools was not unconstitutionally vague. 
[FN36] The Court in Grayned focused on the language of the statute and concluded that forbidding a person who 
“shall wilfully make or assist in the making or any noise or diversion which disturbs or tends to disturb the peace or 
good order of such school” was clear. [FN37] Chapter 529's language is not as specific as that of the statute at issue in 
Grayned. [FN38] In Houston v. Hill, [FN39] the Court examined a statute which provided that it was impermissible to 
“oppose, molest, abuse, or interrupt any police officer,” and concluded that this language was constitutional. [FN40] 
The rationale behind the conclusion was that a certain amount of expressive disorder is both inevitable and protected 
under our notions of freedom. [FN41] Chapter 529's language appears similar to the language of the statute in Hou-
ston. [FN42] As in Houston, the court is likely to conclude that a certain amount of information, although disorderly, is 
protected. [FN43] Because both Grayned and Houston are constitutional, and Chapter 529's language is no less vague, 
it will most likely be found constitutional. 
 
       Secondly, if the speech regulated by Chapter 529 is not protected by the First Amendment, then regulation will be 
constitutional. [FN44] Speech will not be protected if it is first, of little social value, and second, has the potential to 
create a breach *406 of the peace. [FN45] This form of unprotected speech is called “fighting words.” [FN46] In 
Chaplinsky v. New Hampshire, [FN47] a state's ability to regulate certain speech was upheld when the Supreme Court 
declared that fighting words, speech which by its very utterance inflicts injury or tends to incite an imminent breach of 
the peace, is not protected under the First Amendment. [FN48] The Court later declared in Cantwell v. Connecticut, 
[FN49] that in order for communication of information or opinion to be protected by the Constitution, it cannot be 
personally abusive. [FN50] This doctrine was subsequently narrowed in Gooding v. Wilson, [FN51] when the Court 
declared that the words must have a direct tendency to cause acts of violence to be classified as fighting words. [FN52] 
 
       In determining whether speech constitutes fighting words, one must first find that the content of the speech is of 
no merit. [FN53] It probably will be difficult to maintain that the debate over abortion is of no value. [FN54] In Roe v. 
Wade, [FN55] the Court stated that the constitutional right to privacy and right to make a choice regarding abortion, 
does not include the right to be completely free from government regulation. [FN56] The Supreme Court has refused 
to make a value judgment on the issue of abortion. [FN57] This right is a burning issue of a national scope. [FN58] The 
speech that Chapter 529 seeks to curb is speech against abortion, when it is aimed at children. [FN59] Therefore, the 
speech regulated is valuable, and as a result, Chapter 529 will not be able to rely on Chaplinsky unless it is the type of 
speech that incites violence. 
 
        *407 One must then determine whether the speech regulated by Chapter 529 is the type of speech that will create 
a breach of the peace. [FN60] Chapter 529 regulates the harassment of children which may seem annoying and crude 
to the listener, but will not likely incite violence, and therefore, should not be classified as fighting words. [FN61] 
Although a person may be hurt emotionally by such expression, the expression is nonetheless protected by the First 
Amendment. [FN62] 
 
       The final inquiry as to Chapter 529's constitutionality is based upon a two-part test. First, the court will ask 
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whether the state interest in protecting minors is compelling. [FN63] A democratic society depends on the healthy, 
well-rounded growth of its young people into full maturity as citizens. [FN64] Case law has provided that speech 
directed towards adults that is protected under the Constitution is not always afforded the same protection when di-
rected towards minors. [FN65] In Roth v. United States, [FN66] the Court upheld the authority of a state to regulate 
obscene material directed towards children by declaring that obscenity is not protected by the freedom of speech found 
under the First and Fourteenth Amendments. [FN67] This view was broadened in Ginsberg v. New York, [FN68] 
when the Court announced that a state may constitutionally restrict the access of minors to material that would not be 
denied to adults. [FN69] The Court went on to explain that since parental authority over their children is a constitu-
tionally recognized foundation of our society, and because parents are not always present to exercise this control, the 
state has an independent interest in the welfare of its youth. [FN70] Therefore, although Chapter 529 may not regulate 
speech if it is protected when directed towards adults, the speech may be regulated when directed towards children. 
 
       Second, the means to achieve its purpose, the protection of children, is narrowly tailored to further that interest. 
[FN71] The words of the statute focus upon children, and only prescribe speech that is of no legitimate purpose. 
[FN72] This will not likely be found so overly broad so as to be invalid. 
 
       In conclusion, Chapter 529 will most likely be found constitutional unless the speech deals with abortion, speech 
upon which our society places a large value. *408 The language of the statute is drafted narrowly enough so that a 
person of ordinary intelligence will understand what it means. Furthermore, the type of language at issue does not 
involve fighting words because abortion speech directed towards a child is not the type that incites violence. Finally, 
the state interest in the protection of minors is large, which will provide a good basis to hold Chapter 529 valid. 
 
[FN1]. See CAL. PENAL CODE § 313(c) (West Supp.1994) (defining person). 
 
[FN2]. See CAL. PENAL CODE § 7 (West 1988) (defining willfully). 
 
[FN3]. See id. (defining maliciously). 
 
[FN4]. Id. § 646.9 (West Supp.1994); see id. (providing a penalty of imprisonment for not more than one year, or by a 
fine not more than $1000 for the crime of stalking). See generally Jennifer L. Miller, Review of Selected 1993 Cali-
fornia Legislation, Crimes; Stalking, 25 PAC. L.J. 368, 595-600 (1994) (discussing California Penal Code § 646.9); 
Greg A. Ruppert, Review of Selected 1993 California Legislation, Crimes; Sentence Enhancement—Credible Threat, 
25 PAC. L.J. 368, 584-85 (addressing sentence enhancement for the making of a credible threat). 
 
[FN5]. See People v. Pallares, 112 Cal. App. 2d Supp. 895, 901, 246 P.2d 173, 176-77 (1952) (explaining that to annoy 
or molest carries the connotation of abnormal sexual motivation towards children). 
 
[FN6]. See id. at 898-901, 246 P.2d at 175-76 (explaining that the meaning of “under the age of 18” refers to years and 
not days or months). 
 
[FN7]. CAL. PENAL CODE § 647.6 (West 1988); see People v. Carskaddon, 49 Cal. 2d 423, 426, 318 P.2d 4, 5 
(1957) (providing that the test used to determine whether a party annoys or molests, for the purpose of California Penal 
Code § 647a, is to inquire as to whether the conduct was so lewd or obscene that a normal person would be irritated by 
it); see also In re Sheridan, 230 Cal. App. 2d 365, 373, 40 Cal. Rptr. 894, 898 (1964) (stating that the intent of the 
Legislature by allowing California Penal Code § 647a to remain in its original form is to condemn the conduct of 
molesting a child under the age of 18); Pallares. 112 Cal. App. 2d Supp. at 900, 246 P.2d at 176 (stating that the 
purpose of California Penal Code § 647a, is the protection of children from sexual offenders); cf. CAL. FAM. CODE 
§ 6320 (West 1994) (authorizing the enjoining of a party from harassing another party). 
 
[FN8]. See CAL. PENAL CODE § 11414(b)(2) (enacted by Chapter 529) (defining harass for the purpose of this 
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section to mean knowing and willful conduct directed at a child that serves no legitimate purpose and is the type of 
conduct that would cause the reasonable child to suffer substantial emotional distress); see also CAL. FAM. CODE § 
6320 (West 1994) (providing that the court may issue an ex party order enjoining a party from contacting, molesting, 
attacking, threatening, sexually assaulting, battering, or contacting repeatedly by mail with the intent to harass or 
disturb the peace any family or household members on a showing of good cause). 
 
[FN9]. See CAL. PENAL CODE § 11414(b)(1) (enacted by Chapter 529) (defining child or ward as any person under 
the age of 16). 
 
[FN10]. Id. § 11414(a) (enacted by Chapter 529); see also CAL. CIV. PROC. CODE. § 527.6 (West Supp.1994) 
(providing that a temporary restraining order may be issued to stop harassment); cf. CAL. FAM. CODE § 6320 (West 
1994) (providing that the court has the power to enjoin behavior that amounts to harassment, threats, and violence); 
John Flynn Rooney, Anti-Abortion Groups to Try New Tack on Dismissal of Rico Suit, CHI. DAILY L. BULL., Mar. 
28, 1994, at 3 (providing that a First Amendment argument will not protect anti-abortion groups from federal rack-
eteering charges and that the threat of triple damages threatens to place anti-abortion organizations in financial ruin). 
But see John Gravois, Abortion Foes Challenge New Clinic Blockade Law, HOUS. POST, May 27, 1994, at A1 
(quoting the director of Rescue America, Don Treshman, as saying that Freedom of Access to Clinic Entrances Act 
(FACE) will have no effect on the tactics used by his organization to combat abortion). 
 
[FN11]. CAL. PENAL CODE § 11414(c) (enacted by Chapter 529). 
 
[FN12]. Id. 
 
[FN13]. SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 3592, at 2 (July 5, 1994). 
 
[FN14]. SENATE FLOOR, COMMITTEE ANALYSIS OF AB 3592, at 2 (Aug. 12, 1994). 
 
[FN15]. Id.; see id. (stating that recently the debate over reproductive rights has become more violent and threatening, 
citing a Clinic Violence Survey Report compiled by the Feminist Majority Foundation, which found that anti-abortion 
violence is prevalent throughout the country, and providing several incidents where children were harassed, including 
one situation where the life of a child was threatened so she could “see how it felt”); Sandra G. Boodman, Abortion 
Foes Strike at Doctors' Home Lives; Illegal Intimidation or Protected Protest?, WASH. POST, Apr. 8, 1993, at A1 
(providing statistics compiled by the National Abortion Federation in conjunction with local, state, and federal law 
enforcement agencies which show that a number of incidents of violence reported increased from 100 in 1990, to 667 
in 1992); see also id. (describing tactics used by anti-abortionists to attempt to curb abortions including the targeting of 
children, harassing telephone calls, and destruction of property); Gravois, supra note 10, at A1 (discussing a First 
Amendment attack on FACE, and providing a statement by President Clinton that the murdered doctor David Gunn, 
by a anti-abortion activist, denied Gunn the right to be a father in his lifetime, which is not a pro-life position); Cynthia 
Hubert, Abortion Foes Targeting San Jose, SACRAMENTO BEE, July 9, 1993, at A1 (discussing tactics that will be 
used as abortion activists converge on northern California abortion clinics, including harassing letters, and blockades, 
picketing, prayer vigils, and confronting doctors directly and referring to Michael Frederick Griffin's murder of David 
Gunn). See generally JOSEPH M. SCHEIDLER, CLOSED: 99 WAYS TO STOP ABORTION (1985) (outlining 
tactics that may be used to stop doctors from performing abortions including residential picketing and covert sur-
veillance). But see Boodman, supra, at A1 (providing that some groups oppose verbal harassment of clinic employees 
or their children including the National Conference of Catholic Bishops). 
 
[FN16]. See Boodman, supra note 15, at A1 (providing statements by Joseph M. Scheidler that it is all right to talk to 
adolescents about what their parents do). 
 
[FN17]. See id. (providing statements by Randall A. Terry, the founder of Operation Rescue, depicting his organiza-
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tion's intent to torment and disgrace doctors, which he considers to be its right). 
 
[FN18]. SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 3592, at 3 (July 5, 1994). See 
generally New York Times v. Sullivan, 376 U.S. 254, 270 (1964) (stating that there is a profound national commit-
ment that debate on public issues should be uninhibited, robust and wide open). 
 
[FN19]. See infra notes 22-43 and accompanying text (determining whether ordinary person may differ as to the 
meaning of Chapter 529); see also SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 3592, 
at 3 (July 5, 1994) (stating that despite a narrowing, Chapter 529, still may not pass constitutional muster). 
 
[FN20]. See infra notes 44-62 and accompanying test (determining whether the speech regulated by Chapter 529 is 
protected because it tends to incite violence). 
 
[FN21]. See infra notes 63-72 and accompanying text (providing incidents where the Court has restricted speech for 
minors, but not for adults). 
 
[FN22]. See CAL. PENAL CODE § 11414(b)(2) (enacted by Chapter 529) (providing that the speech regulated must 
be of no legitimate purpose). 
 
[FN23]. See SENATE JUDICIARY COMMITTE, COMMITTEE ANALYSIS OF AB 3592, at 3 (July 5, 1994) 
(stating that Chapter 529 is targeted at anti-abortion groups who harass children of employees of abortion clinics in an 
attempt to get their parent to stop performing the procedures). 
 
[FN24]. 578 F.2d 1197 (7th Cir.1978). 
 
[FN25]. Collin, 578 F.2d at 1202. 
 
[FN26]. Id. 
 
[FN27]. Id. at 1203; see Village of Skokie v. National Socialist Party of America, 373 N.E.2d 21, 24-25 (Ill. 1978) 
(stating that speech will not be found unconstitutional simply because it is unpleasant to the listener). 
 
[FN28]. See Houston v. Hill, 482 U.S. 451, 456 (1987) (stating that the wording of the statute must put a person of 
reasonable intelligence on notice of what actions are forbidden). 
 
[FN29]. 408 U.S. 104 (1972). 
 
[FN30]. Grayned, 403 U.S. at 108-09. 
 
[FN31]. Id. at 108. 
 
[FN32]. Id. at 108-09. 
 
[FN33]. Id. at 109. 
 
[FN34]. See CAL. PENAL CODE § 11414(b)(2) (enacted by Chapter 529) (providing that prohibited language must 
be “willful” and must alarm, annoy, torment, or terrorize the child); see also SENATE JUDICIARY COMMITTEE, 
COMMITTEE ANALYSIS OF AB 3592, at 4 (July 5, 1994) (considering whether changing “willful” to “malicious,” 
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and deleting “alarm” and “annoy” would make Chapter 529 clearer). See generally, Bachowski v. Salamone, 407 
N.W.2d 533, 538-39 (Wis. 1987) (holding that language of having an intent to harass with no legitimate purpose is not 
unconstitutionally vague); State v. Sarlund, 407 N.W.2d 544, 545 n.1 (Wis. 1987) (providing accounts of what con-
stitutes harassment for the purposes of a telephone harassment statute). But see People v. Smith, 862 P.2d 939, 942-43 
(Colo. 1993) (concluding that a lower court holding that a Colorado harassment statute as over-broad is supported by 
other jurisdictions). 
 
[FN35]. See CAL. PENAL CODE § 11414 (enacted by Chapter 529) (lacking language to specify whether abortion 
debate language is considered); see also SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 
3592, at 5 (July 5, 1994) (providing that there have been several instances where abortion activists have harassed 
children of employees who work at health care clinics that provide abortions). 
 
[FN36]. Grayned, 408 U.S. at 112. 
 
[FN37]. Id. at 111-12. 
 
[FN38]. CAL. PENAL CODE § 11414 (enacted by Chapter 529). 
 
[FN39]. 482 U.S. 451 (1987). 
 
[FN40]. Houston, 482 U.S. at 472. 
 
[FN41]. Id. 
 
[FN42]. CAL. PENAL CODE § 11414 (enacted by Chapter 529). 
 
[FN43]. Houston, 482 U.S. at 472. 
 
[FN44]. See Thorne v. Bailey, 846 F.2d 241, 243 (4th Cir.1988) (providing that harassing speech is not protected 
because it is not communication). 
 
[FN45]. See Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942) (distinguishing a specific category of speech 
which is not protected because the speech does not disseminate ideas of significant social value). 
 
[FN46]. See Cohen v. California, 403 U.S. 15, 20 (1971) (defining fighting words as personally abusive epithets 
which, when directed towards an ordinary citizen, are likely to provoke a violent reaction). 
 
[FN47]. 315 U.S. 568 (1942). 
 
[FN48]. Chaplinsky, 315 U.S. at 572; see Cohen, 403 U.S. at 26 (holding that wearing a jacket with the words “Fuck 
the Draft” did not constitute fighting words); id. at 24 (reasoning that free speech is powerful medicine in a society as 
diverse as ours and therefore, we want to encourage public discussion). 
 
[FN49]. 310 U.S. 296 (1940). 
 
[FN50]. Cantwell, 310 U.S. at 309-10; see id. at 311 (holding that a statute regulating solicitation by an organization 
that was not recognized by the Secretary of the Public Welfare Council was unconstitutional). 
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[FN51]. 405 U.S. 518 (1972). 
 
[FN52]. Gooding, 405 U.S. at 523; cf. Collin v. Smith, 578 F.2d 1197, 1204 (7th Cir.1978) (holding that speech 
advocating Nazism is not the type that incites violence). 
 
[FN53]. R.A.V. v. St. Paul, 112 S.Ct. 2538, 2542-43 (1992). 
 
[FN54]. SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 3592, at 3 (July 5, 1994). 
 
[FN55]. 410 U.S. 113 (1973). 
 
[FN56]. Roe, 410 U.S. at 163; see id. (concluding that the right to privacy includes abortion decision, is not unquali-
fied and must be considered against important state values). 
 
[FN57]. See Thornberg v. American College of Obstetricians & Gynecologists, 476 U.S. 747, 777 (1986) (providing 
that the abortion decision should be made by the individual in the unrestrained imposition of its own ex-
tra-constitutional value preferences). 
 
[FN58]. People v. McCumber, 499 N.E.2d 139, 141 (Ill. App. 1986); see id. (stating that the court will not express 
personal views on the issue of abortion). 
 
[FN59]. See SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 3592, at 3 (July 5, 1994) 
(stating that Chapter 529 arose because of reports on the increase of violence in the abortion debate). 
 
[FN60]. See Chaplinsky, 315 U.S. at 572 (providing that the speech must be the type that incites violence to be con-
sidered fighting words). 
 
[FN61]. SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 3592, at 3 (July 5, 1994). 
 
[FN62]. United States v. Eichman, 496 U.S. 310, 319 (1990). 
 
[FN63]. Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 607 (1982). 
 
[FN64]. Prince v. Massachusetts, 321 U.S. 158, 168 (1944); see id. at 169-71 (reasoning that a statute that prohibits 
using children to distribute literature on the street is valid). 
 
[FN65]. Ginsberg v. New York, 390 U.S. 629, 637 (1968). 
 
[FN66]. 354 U.S. 476 (1957). 
 
[FN67]. Roth, 354 U.S. at 481. 
 
[FN68]. 390 U.S. 629 (1968). 
 
[FN69]. Ginsberg, 390 U.S. at 638. 
 
[FN70]. Id. at 639-40. 
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[FN71]. Perry Educ. Assn., v. Perry Local Educators' Assn., 460 U.S. 37, 45 (1983); see Fullilove v. Klutznick, 448 
U.S. 448, 480 (1980) (stating that the provision must be narrowly tailored to further the interest of the state). 
 
[FN72]. CAL. PENAL CODE § 11414(b)(2) (enacted by Chapter 529). 
 
26 Pac. L.J. 402 
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