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       Under prior law, attempted murder [FN1] of a peace officer [FN2] or firefighter [FN3] in the first degree received 
a punishment of life imprisonment with the possibility of parole. [FN4] However, murder in the second degree, was 
punishable by a prison term of five, seven, or nine years. [FN5] 
 
       Chapter 793 provides that attempted murder, [FN6] in either the first or second degree, of a peace officer or 
firefighter by someone who reasonably knows of the person's status as a peace officer or firefighter, is punishable by 
life in prison with the possibility of parole. [FN7] Chapter 793 further states that its provisions specifically apply to a 
person who commits a direct, but ineffectual act, toward the killing of another human being while harboring express 
malice aforethought. [FN8] 
 

*427 INTERPRETIVE COMMENT 
 
       The California Legislature has determined that attacks on peace officers and firefighters are too serious of a crime 
to treat like an attack on any other person. [FN9] The number of attacks has increased and is currently at a four year 
high, which would presumably indicate that the danger to these public servants has also increased in recent years. 
[FN10] However, long term statistics show that the number of murdered police officers is down from previous years. 
[FN11] 
 
       The American Civil Liberties Union (A.C.L.U.) has stated its opposition to Chapter 793, arguing that it provides a 
disproportionate penalty increase for non-premeditated and non-willful attempt. [FN12] The California Attorneys for 
Criminal Justice also opposes Chapter 793 because attempted second degree murder of a police officer would ap-
proximate the penalty of actual second degree murder of a non-police officer. [FN13] Furthermore, the A.C.L.U. 
reportedly opposes Chapter 793 because of the possibility of a life sentence resulting from an altercation that did not 
result in injury. [FN14] 
 
[FN1]. See CAL. PENAL CODE § 187 (West 1988) (defining murder as the unlawful killing of a human being, or 
fetus with malice aforethought); id. § 188 (West 1988) (defining malice as acting with anti-social motive and wanton 
disregard for human life); id. § 189 (West Supp.1994) (defining first and second degree murder); see also id. § 21(a) 
(West 1988) (providing that attempt consists of a specific intent to commit the crime and a direct but ineffectual act in 
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furtherance of the crime); cf. People v. Phillips, 64 Cal. 2d 574, 587, 414 P.2d 353, 363, 51 Cal. Rptr. 225, 235 (1966) 
(providing that murder is a deliberate action performed with knowledge that the conduct endangers the life of another 
and is done with conscious disregard for life); People v. Parrish, 87 Cal. App. 2d 853, 857, 197 P.2d 804, 806 (1948) 
(asserting that the act of attempt must be more than mere preparation). 
 
[FN2]. See CAL. PENAL CODE § 830 (West Supp.1994) (defining peace officer); cf. Miers v. State, 29 S.W. 1074, 
1076 (Tex. Crim. App. 1895) (providing that whether a person is an officer depends on whether that person has a right 
to make an arrest); Creighton v. Commonwealth, 83 Ky. 142, 144 (1885) (providing that determining whether a person 
is a peace officer under the law is for the judge and not the jury). 
 
[FN3]. See CAL. PENAL CODE § 245.1 (West 1988) (defining fireman, firefighter, and emergency rescue person-
nel); see also CAL. GOV'T CODE § 20017.9 (West 1980) (setting forth state safety member and firefighting duties). 
 
[FN4]. 1986 Cal. Stat. ch. 519, sec. 2, at 1859 (amending CAL. PENAL CODE § 664). Compare id. with CAL. 
PENAL CODE § 190.2(a)(7), (9) (West Supp.1994) (specifying that the killing of a peace officer is punishable by 
death or life in prison without the possibility of parole) and id. § 217.1(b) (West 1988) (providing that a person who 
attempts the murder of a public official, as defined in California Penal Code § 217.1(a), will be confined in the state 
prison for a term of 15 years to life). 
 
[FN5]. 1986 Cal. Stat. ch. 519, sec. 2, at 1859 (amending CAL. PENAL CODE § 664). 
 
[FN6]. See CAL. PENAL CODE § 664 (amended by Chapter 793) (clarifying that attempted murder includes either 
attempted willful, deliberate, and premeditated murder). 
 
[FN7]. Id.; see id. § 21a (West 1988) (stating that the elements for an attempt to commit a crime include both a specific 
intent to commit the crime and a direct, but ineffectual, act towards the commission of the crime); SENATE JUDI-
CIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 2433, at 3 (June 28, 1994) (maintaining that there is no 
case law clarifying the elements of attempted second degree murder because the law does not recognize the existence 
of such a crime); cf. 18 U.S.C.A. § 1114 (West Supp.1994) (providing that the maximum sentence for anyone who 
attempts to kill an officer or employee of the United States is 20 years in prison). 
 
[FN8]. CAL. PENAL CODE § 664(e)(2) (amended by Chapter 793); see id. (defining malice aforethought as the 
specific intent to unlawfully kill another human being); see also id. § 7 (West 1988) (stating that malice is a desire to 
vex, annoy, or injure another person or intent to perform a wrongful act). 
 
[FN9]. ASSEMBLY COMMITTEE ON PUBLIC SAFETY, COMMITTEE ANALYSIS OF AB 2433, at 2 (Mar. 15, 
1994). 
 
[FN10]. Id.; see Robert Davis, ‘Attitude Change’ Proves Lethal for Police, USA TODAY, Jan. 3, 1994, at 3A (stating 
that the number of attacks on police officers, averaging 90,000 a year, is primarily because of a breakdown in respect); 
Scott Harris, Firefighters Recall Night of Bullets, Blood, Terror; Violence: ‘Scott's Been Hit!’ Crackled the Radio, in 
the Saddest Chapter in a Marathon of Irony and Courage, L.A. TIMES, May 9, 1992, at A1 (describing an account of 
the attempted murder of firefighter Scott Miller by Thurman Ivory Woods during the 1992 Los Angeles riots). 
 
[FN11]. Lou Carlozo, Officers Approach a Rare 3-Year Mark for Survival, CHI. TRIB., Dec. 29, 1993, at N1; see id. 
(noting that the number of officers killed while on duty has declined by almost 30%); Davis, supra note 10 (reporting 
that the number of officers killed in the line of duty in 1993 was down from 13 years earlier, in which 161 officers were 
reported killed in the line of duty). 
 
[FN12]. Davis, supra note 10; see id. (providing that the A.C.L.U. opposes Chapter 793, claiming that the penalty 
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increase is excessive). 
 
[FN13]. SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 2433, at 3 (June 28, 1994). 
 
[FN14]. Id. 
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